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The issue is whether the Office of Workers Compensation Programs abused its
discretion in denying appellant’s request for reconsideration under 5 U.S.C. § 8128(a) on the
grounds that the request was not timely filed pursuant to 20 C.F.R. § 10.607 and failed to present
clear evidence of error.

On September 15, 1997 appellant, then a 43-year-old carrier technician was assaulted by
a patron of the employing establishment while performing work duties. The Office accepted the
claim for depression. Appellant stopped work on September 16, 1997 and did not return. He
was placed on the periodic roll in December 1997 and received appropriate compensation.

In anotice of proposed termination dated December 7, 1998, the Office advised appellant
that it proposed to terminate his compensation, based on the medical report of the referee
examiner, Dr. Kirti Pandya, a Board-certified psychiatrist. Dr. Pandya found that appellant had
no continuing condition or disability as a result of the injury of September 15, 1997 and could
return to work."

By decision dated January 27, 1999, the Office terminated appellant’s benefits effective
January 26, 1999 on the grounds that the weight of the medical evidence supported the cessation
of his injury-related depression. In a letter dated June23, 2000, appellant requested
reconsideration and submitted additional evidence.

1 In the proposa letter, the Office further noted that a conflict in the medical evidence existed between
Drs. Gerard Boutin, appellant’s treating psychiatrist and Arthur Forman, the second opinion examiner on the issue
of continuing disability. Appellant was referred for an independent examination with Dr. Pandya whose opinion the
Office found held the weight of the evidence. Dr. Pandya found that appellant did not suffer from a psychological
or psychiatric disorder causally related to factors of his employment and that he was capable of performing his work
duties.



By decision dated August 23, 2000, the Office denied appellant's request for
reconsideration without a review of the merits on the grounds that appellant’s request was
untimely filed and failed to establish clear evidence of error.

The Board finds that the Office in its August 23, 2000 decision, properly determined that
appellant’ s request for reconsideration was untimely filed and did not demonstrate clear evidence
of error.

The Board' sjurisdiction to consider and decide appeals from final decisions of the Office
extends only to those final decisions issued within one year prior to the filing of the appeal.? As
appellant filed his appeal with the Board on September 21, 2000, the only decision properly
before the Board is the August 23, 2000 Office decision.

To require the Office to reopen a case for merit review under section 8128(a) of the
Federa Employees Compensation Act,’® the Office’s regulations provide that a claimant’s
application for reconsideration must set forth arguments and contain evidence that either:
(1) shows that the Office erroneously applied or interpreted a specific point of law, (2) advances
arelevant legal argument not previously considered by the Office, or (3) constitutes relevant and
pertinent new evidence not previously considered by the Office.” To be entitled to a merit
review of an Office decision denying or terminating a benefit, an application for reconsideration
must be sent within one year of the date of the Office decision, for which review is sought.* The
Office will consider an untimely application for reconsideration only if the application
demonstrates clear evidence of error on the part of the Office in its most recent merit decision.
The application must establish on its face, that such decision was erroneous.”

In its August 23, 2000 decision, the Office properly determined that appellant failed to
file a timely application for review. Appellant was issued appeal rights with the January 27,
1999 decision, which stated that, if he requested reconsideration of the decision, such request
must be made in writing to the Office within one year of the date of the decision. As appellant’s
June 23, 2000 reconsideration request was outside the one-year time limit, which began the day
after January 27, 1999, appellant’ s application for review was untimely.

The Office, however, may not deny an application for review solely on the grounds that
the application was not timely filed. For a proper exercise of the discretionary authority granted
under section 8128(a) of the Act, when an application for review is not timely filed, the Office
must nevertheless undertake a limited review of the case to determine whether the application
establishes “clear evidence of error.” The Office will reopen a claimant’s case for merit review

220 C.F.R. 8§ 501.2(c), 501.3(d)(2).

¥5U.S.C. §8§ 8101-8193. Under section 8128 of the Act, “[t]he Secretary of Labor may review an award for or
against payment of compensation at any time on his own motion or application.” 5U.S.C. § 8128(a).

420 C.F.R. §10.606(a).

®20 C.F.R. § 10.607(b).



notwithstanding the one-year filing limitation set forth in 20 C.F.R. § 10.607(a), if the clamant’s
application for review shows clear evidence of error on the part of the Office.®

To establish clear evidence of error, a claimant must submit evidence relevant to the
issue, which was decided by the Office.” The evidence must be positive, precise and explicit and
must be manifested on its face that the Office committed an error.® Evidence which does not
raise a substantial question concerning the correctness of the Office's decision is insufficient to
establish clear evidence of error.® It is not enough merely to show that the evidence could be
construed so as to produce a contrary conclusion.’® This entails alimited review by the Office of
how the evidence submitted with the reconsideration request bears on the evidence previously of
record and whether the new evidence demonstrates clear error on the part of the Office™ To
show clear evidence of error, the evidence submitted must not only be of sufficient probative
value to create a conflict in medical opinion or establish a clear procedural error, but must be of
sufficient probative value to prima facie shift the weight of the evidence in favor of the claimant
and raise a substantial question as to the correctness of the Office decision.® The Board makes
an independent determination of whether a claimant has submitted clear evidence of error by the
Office such that the Office abused its discretion in denying merit review in the face of such
evidence. ™

In the instant case, the Board finds that appellant’'s June23, 2000 request for
reconsideration failed to establish clear evidence of error. In support of his claim, appellant
submitted progress notes from January 1998 through July 1999, along with a medical report
dated January 2, 1999 from Dr. Gerard Boutin, his treating psychologist. Dr. Boutin stated in the
report that he disagreed with Dr. Forman’'s opinion, the second opinion examiner and with
Dr. Pandya's opinion, the referee examiner who both determined that appellant had no
continuing condition related to employment injury and could return to work. He indicated that
appellant was suffering from post-traumatic stress disorder and was unable to work because of
the distress of the traumatic event and fear of returning to his position as a postal carrier, which
directly related to the event. Appellant aso submitted a letter dated January 21, 2000 from
Dr. Ashok Patel, a Board-certified psychiatrist, who reported that he had evaluated appellant on
January 7, 2000, reviewed his records and psychological test results and determined that
appellant was suffering from post-traumatic stress disorder, directly related to the trauma and
stress of attacks he sustained in the performance of duty. Appellant further submitted a letter

®20 C.F.R. § 10.607(a).

" See Dean D. Beets, 43 ECAB 1153 (1992).
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dated February 9, 2000 from Dr. Boutin, in which he concurred with Dr. Patel that appellant
continued to suffered from post-traumatic stress disorder, created by the violent assaults on his
person while on duty as a postal carrier.

Both Drs. Boutin and Patel indicate in these reports that appellant suffered from
symptoms related to post-traumatic stress disorder due to the traumatic work event and could not
return to work with the employing establishment. Both physicians had previously diagnosed the
medical condition of post-traumatic stress disorder and discussed their belief that the condition
was related to the employment injury, however, the condition was not accepted by the Office.
As such, this evidence is not immaterial and cumulative of evidence aready of record.
Furthermore, these reports do not contain sufficient rationale to support that appellant has any
continuing disability causally related to the employment injury. Therefore, the reports fail to
raise a substantial question concerning the correctness of the Office’'s August 23, 2000 decision
and are, therefore, insufficient to establish clear evidence of error.

Because appellant’s untimely reconsideration request failed to present clear evidence of
error, the Board finds that the Office's refusal to reopen appellant’s case for merit review under
5U.S.C. § 8128(a) did not constitute an abuse of discretion.

For the foregoing reasons, the August 23, 2000 decision of the Office of Workers
Compensation Programsis hereby affirmed.
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